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BRIEF FOR AFPELLAXT HSR3ERT KURSHSNOFF 


PRELIMINARY STATEMENT 

Indictment 73 CR 305 charred appellant and others with 
conspiracy to "possess, conceal, buy, receive, transfer 
and deliver substantial quantities of counterfeit Ten 
Dollar 010.00) federal Reserve Notes", with intent to 
defraud. (18 U.S.C. sec. 371, sec 472 and 473). Of 
those charred In the lndlctaent,* three defendants, 

Anthony LaVecchla, Edward Boran, Nicholas Andrlotls, 
were tried with appellant and charged with substantive 

*Anthony LaVecchla, Edward Boran, John McMillan, 

Albert Evanrelista, 3enJaoln Fanklewlcz, Phillip Martino, 
Nicholas Andrlotls and appellant. 
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violations of the counterfeit laws. Appellant was named 
only In the conspiracy count. 

After trial In the Eastern District of New York, 
before District Court Judge Orrln Judi, with a Jury, 
appellant was found guilty of the conspiracy. The other 
three defendants were convicted of the substantive 
counts and the conspiracy. On September 13. 197^. 
appellant was sentenced to six months In prison, to be 
followed by two and one-half years probation. 

Appellant was continued on ball pending appeal, 
and Barry Krlnsky, Esq., who had been assigned pursuant 
to the Crlalnal Justice Act at trial, was continued as 
counsel to prosecute this appeal. 

STATEMENT 0? FACTS 

The Government contended that commencing In June, 

1971, and terminating In February, 1973. appellant, 
the co-defeniants at trial, and others named In the 
Indictment conspired to violate the counterfeit laws. 

The Government's case was founded primarily upon the 
testimony of two accomplices, Dominic Russo and John 
McMillan. Additional evidence was offered by undercover 
officers and Secret Service Agents who conducted survelllanc 


searches, and seized evidence admitted at trial. 



i'he Alle gri Conspiracy 

John "Shorty" KcKillan, an Indicted co-conspirator 
and prerlously convicted felon, testified that ±n June, 
1971, Albert Evangelista had asked hln whether he could 
obtain counterfeit noney (537-8). KcKillan called 
Anthony LaVecchia who rave KcKillan approxlaately three 
hundred thousand dollars in counterfeit notes (542).* 

The following day KcKillan gave Evangelista, whose 
nicknane was "Alibi", a package of the bills. Later he 
sold sone of the balance of the borus noney to Ooalnlc 
Russo, the witness' cousins ar.d Albert Set ford nicknaned 
"Spike" and Evangelista (5^7). 

In June, l 0 ^, Russo and he agreed to sell more 
counterfeit noney, which he obtained fron LaVecchia. 

The bills were divided into >5,000 packages at Russo's 
house ( 560 - 563 ). He delivered one of the packages to 
Phillip Kartino ( 563 ). He and Russo went to 46th St. 
where Russo said he delivered a package to one "Herbie" 
(564). A few days later he received a second package of 
£25,000 fron LaVecchia; Russo and he again divided the 
noney as previously and went to 46th Street where Russo 
said he delivered one package to the sane person. 
Subsequently KcKillan received £100,000 in counterfeit 

*Nu«bers in parenthesis refer to pages of the trial 
transcript. 
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froia LaVecchla which was contained In a shopping 
bag (572). 

On January 12, 1973. he was arrested for violation 
of the counterfeit laws (576). On February 13, 1973. 
while actlnir as informant for Governnent, he asked 
LaVecchla for £25,000 and on February 15 LaVecchla and 
he arranged a meeting and delivery of the counterfeit 
■oney (578). 

On the same day, LaVecchla rave McMillan a key 
to a locker at Penn station. Agent Ronald Kramer trans¬ 
ported him to Penn Station where McMillan removed a 
packare containing counterfeit coney fro® a locker. 

?he packare was riven to Arent Xraaer (600). 

DOMINIC RUSSO had known Albert Setford and Albert 
iivanrelista all his life and McMillan fifteen years. In 
June, 1971, he saw McMillan in a bar and was asked if he 
wanted counterfeit money (399). He was shown saaples, 
and received two deliveries of £10,000 in counterfeit 
each. Then McMillan "disappeared" for a year (399-400). 

He next saw McMillan in June, 1972, when he was asked 
whether he was interested in counterfeit noney (402). 

He was shown saaples, which he, in turn, showed to appellant 
and Philip Martino. Appellant allegedly said he was 
interested, '.'hen McMillan gave £25,000 to Russo, he drove 
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with He:-'Ilian to appellant’s business where he Rare hl« 

a five thousand dollar package of counterfeit uoney In 
exchange for genuine currency (403). A few days later, 
McMillan called Russo, Indicated he had j;25,000 more and 
gave It to hln. Again he took a $5,000 package to appellant 
and again they discussed the price and exchanged the 
counterfeit for genuine currency (406). 

Subsequently, Phillip Martino, to who® Russo had 
given part of the two 325,000 packages, told hia of a 
deal for ?150,000 in counterfeit currency (407). Russo 
called McMillan, lnforaed hia that Martino wanted the 
$150,000 and then McMillan contacted Martino. n wo or 
three weeks later, McMillan brought a shopping bag 
containing ,100,000 and delivered it to Russo’s house 
(408). ^he contents were divided and a .‘il0,000 package 
was riven to Martino (409). Two or three weeks later, 
Martino introduced Russo to Agent JOSEPH COPPOLA. 

’’his introduction led to Russo's sale to Coppola of 
counterfeit currency and subsequent arrest in Novenber, 

1972 (410, 423). 

Agent JOSEPH R. COPPOLA had been introdUv.jd to Albert 
Setford and Albert Evangelista at a restaurant in Man¬ 
hattan in July, 1971, by an lnfornant (269). At the tlae 
they had a conversation regarding bogus aoney and the 
nuaber of points, or purchase price for counterfeit 
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currency. Coppola lnllcatel he was interested in pur¬ 
chasing counterfeit, was shown samples, and the following 
day bought $' ,000 In counterfeit notes fro* Setford (272). 

In 1972, Coppola was Introduced to Doalnlc Husso by 
an informant, Phillip Martino. Although Russo was reluctant 
to undertake a transaction face to face, on September 6, 

.1972, Russo sold 310,000 of bad notes to the Agent through 
Phillip Martino. Martino was given the bar containing 
the counterfeit and In turn rare it to Coppola. The 
genuine currency was dropoed into the car In which Russo 
was seated (272-275)* 

On August 24, 1972, Agent RONALD KRAMER purchased 
counterfeit money from Phillip Martino (290, cOl). Two 
weeks later, he negotiate! another purchase froa him 
(294). On September 6, 1972, when the sale was to be 
consummated, they net at ’,'etson's on Astoria 3lvd. (294). 

'hen Martino indicated the noney was In a bag in a garbage 
can, Kraaer gave a pre-arranged signal and Martino was 
arrested (295). Martino agreed to cooperate and becaae 
an infornant (801). 

In January, 1973, McMillan was arrested and agreed 
to cooperate with the Government (803). On February 15. 1973 
Kramer monitored a conversation between McMillan, 
who had been fitted with a kelset, and another party, 
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arri saw McMillan with LaVecchla outside Beacon Discount 
Store, University Avenue and 18th Street, Manhattan (807). 
An hour after this initial observation, Kramer saw McMillan 
in a car with LaVecchla and followed then to 29th Street 
e J \ Lexington Avenue, where McMillan exited the autoaoblle 
(824). Kraner then drove McMillan to Penn Station where 
McMillan opened a locker and removed a package containing 
counterfeit money (825). 


Later that day, Agent JOHN SIMON, Jr., participated, 
with other agents, in executing a search warrant for 
3eacon Printing Co. located at 2?0 Lafayette Avenue, 
Manhattan (113-121). At that location he found negatives, 
mats, and a substantial quantity of counterfeit money. 
Agent DA310 KAHTJ3Z, who had spoke with Edward Bogan at 
Beacon Printing on February 6 arrested him on February 15* 
Agent DENNIS SA n ?2RL2S, who had conducted surveillance 
at Beacon Discount Store, 125 2. 18th Street, Manhattan, 
where he saw Bogan and LaVecchla together, placed 
LaVecchla under arrest inside the store (22-4, 229). He 
removed keys from LaVecchla which were ultimately given to 
Agent DAL?0N KcIKCOSH who searched a blue automobile 
which LaVecchla had been observed driving 
(255). Agent JEFFREY KIERS n EAD had seen LaVecchla walk 
to the car, open the trunk, close it and walk to Beacon 
Discount store (246). Inside the trunk of the car 
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of some of the 


currency was found, the serial nuubers 
bills matched those previously recorded by Agents, 
before being given to McMillan. 

The Testlnony Inculpating Appellant 

me only evidence ourportedly establishing appellant’s 
participation In the alleged conspiracy was provided by 
Doainic Russo. Russo had been charged In two counts 
of instant indictment (424). He acknowledged that he 
understood that he was confronted with a possible twenty- 
five year sentence (424). He pleaded guilty to a charge 
o, conspiracy, understanding that his pending indictment 
would be dismissed and his "coooeration" would be aade 
known zo the sentencing Judge (390, 39^, 435). 

During the course of interviews with various repre¬ 
sentatives of the Government, he admitted other counter¬ 
feit transactions besides those which are the subject 
of this indictment (440). And he believed that he would 
not be prosecuted for those offenses, as he had been so 
Informed by Agent Coppola (441). 

He testified that he had committed perjury at his 
first appearance before the Grand Jury (392, 446, 482). 

He was told that the Agents knew that he had lied to the 
Grand Jury and that the agreement between hla and the 
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Government would be revoked (449). However non-prosecution 
for perjury becaae part of the agreeaent and he later 
testified before the Grand Jury on March 23, 1973 
(448, 482). At this second appearance, he Implicated 

appellant. 

Russo stated that he was employed as a school bus 
driver, and consequently drove children of various ages. 
However, he had had a heart attack and when applying * 
a chauffeur's license had intentionally aisrepresen^ed 
that he ha^i no heart problen (456-460). Although he 
read at a third grade level, and was unable to read Grand 
Jury minutes, he had obtained a real estate license by 
guessing at the questions on the qualifying examination 
( 456 - 457 ). Moreover, after his January 11, 1973 meeting 
with The Assistant United States Attorney, and the 
Agents, he went to one of the alleged co-conspirators, 
Phillip Martino, and "probably" solicited hia to fabricate 
a story to substantiate his statenents to the rovernnental 
representatives (946). 

Finally, he admitted that he would lie to help 
hiaself (949)• 

Regarding appellant, Russo testified as follows: 

(pp 402-407) 


- 9 - 




A 

q 

John 

A 

Q 


y ° Ur ntt entlon to June 1 972 


’) •: i> v j'; 

Oirecting 
Yes. 

MeHIlien’ '‘'" ere 00ae a tla e when you saw 
Yes. 

Jury the fc *ff Court and the 

John KcKlllen then’ Whlch Y°u saw 

®e, he says, "Are^you still^i ^f y and he told 
counterfeit uoney’" lnteres ted in 

he savs "tmt v. . iv na 1 says "ypo •> A , 

He brought Be S *“ plea -" 

2 continue. P * 

Herbie and this fenow mpleS ’ 1 Went to 
? Vho Is Phlllve naBe4 f “U/- 


'1 

A 

7 

A 


'ee 


went to see Herbie’ 


A 

York 

o 

i 

A 

H -R rt 


TfU - 

; h ° ls Phiur 

Fhllly Hartino. 

Yes . teStlfie3 you 
_here did you g 0 ’ 

Mty, 47 th st°r?e? PlaCS ° f bus i"«s i„ Sel 

^‘Kes^^V* it" 

P1 . of the nar.e lIV- 1 ' 1 ** “ spul re is the 
^ity on 47 th S't'fop.f- ~Y • esquire * ■‘■h^ 

copies and' he '-an' he .‘ t* 5 " 1 *>1° a'few'" 

i X can* t una&US^*** ln it- 

hs *a s Interested ? n V. San,5,les - a e says 

* "hL C johnVo? P rfta “ e «« l«der. 

urd brought ae down J Q touch with ue avain 
T ^ ro ^ht down th» -2S nnn' 5 ’ 000 packa *e. he 

Kffif; I toid hin^i*nad 1 «u5 

lien• s oar i_ soae f vje rot r i_‘ 

D3rifp;i . ind he drove John 

parked in front ao-wl . ae lnt ° the pitv 

upstairs and had a di le s Place and I wen^' 
«=ney. a discussion „Uh HerbleXut 

-here was Hr. MeMiii 
Sitting- in the car ” &t thls time’ 
Outside of yr l \ 

sitting in 

dld^you Herbie, what 

— • - ^SoPiSS^S ^ 


2 

A 

V 

A 

the car 

o 

* 


- 10 - 



It,':' no' wov‘h 2 r < no In Ms and w» f'innlly 
to a decision of 19 points. 

After we sot the decision of 19 
points, he paid ne the noney, I went downstairs, 
John was sitting in the car and I gave John 
the noney. 

Q Did you give him all the money' 

A I gave him all the money and he said 

we will take '>50 apiece, this way he can pay 
the other guy the balance of the money. 

•is-***-* 

How much did you deliver to Herbie 7 
A I delivered '5.000 to 'Herbie. '’roi 

there I went to see Phllly Kartlno and he took 
about , 15.000 of it, but the rest of the 
?25,000 was bad. So John took that back. 

Shorty called me up again and says 
"Do you want any more 7 " 

M3. LA HCSSA: ho called" 

'ITHSSS: Shorty, John Kci’lllen. 

Sorry. John HoHillen. 

r* "1 "}_ C» • 1 rr c* o <*r ^ m ^ V^ova V* t o ^ OIT n -3 rs r.» v 

I had to nay him the balance of the 25,000 
because he rave it to me on consignment. He 
took the money and he left and he come back, 

I think it was a day or two later, and he 
brought me another 25,000. 

'1 here did he bring it 7 

A "’o my house, same -- II 58 ^9th Avenue. 
And then the second tine -- I believe I called 
up Herbie and told him I had some more and I 
’was coming over with some. He got in ny car -- 
l Jho is "we " 7 

A Me and John McKlllen got in my car 
and we went to the City. John waited downstairs 
again in front of 3efore and — in front of 
Mr. Esquire, waited in ay car. I went upstairs. 
I had the sane discussion with Herbie about 
noney and price. We finally decided about 19, 
again. 

3 19 what 7 

A 19 points. 

'4 ’-'hat are points 7 

A 19 dollars on every hundred. He 

paid me the money. I went back downstairs 
again, I gave the money to John again. Again 
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hr rave nr ; r ,0 ou* o'" it, about r .O, I think 
It was, and ho took tho rest to nay off the 
fellow that he got the money from. 

None of the defendants testified. 

At the close of the testimony appellant's Rule 29 
motion was denied. 

All defendants were found guilty of conspiracy 
and the three co-defendants were found guilty of the 
substantive offenses with which they were charred. 
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POINT I 


evidence of two separate 

ISOLATED P'JHC RASUS _AS 

insu fficien t '"o pa a l ish 

APPELLANT JC IUFC A~.Y 
CON 3PIRACY. 


Assuming arruendo the credibility of Dominic Russo, 
the evidence of two Isolated purchases of counterfeit 
noney Tailed to show that aopellant "promoted /the7 
venture himself," "made it his own" and had "a stake 
in the outcome." United States v. ^alcor. e, 109 F. 2d 
579, 581. a^lraed 311 U.S. 205 *1940). 

Phis Court has held, under the "single Act Doctrine" 
that an act or series of acts of an alleged conspirator 
does not establish complicity in a conspiracy. United 
States v. Koch, 113 2d 982, 2d Clr. (1940); United 
State s v. Relna , 242 F. 2d 302, 2d Clr. (1957); 

United States v. Feonl , 100 F. 2d 401, 2d Clr. (1938); 
United States v. Aviles , 274 F. 2d 279, 2d Clr. (I960). 
These cases teach, however, that there Is less a hard 
and fast numerical standard then a perusal of evidence 
to determine whether "a Jury could conclude that they 
/defendants? were a*are that the scope of the conspiracy 
was larver then their participation as respective 
Individuals." United States v. Qe Nola , 451 F. 2d 979, 

2d Clr. (1971). The fact that two transfers were 
allegedly made does not remove appellant from the 





purview of the baric premise established in the "single 
act” cases. In United States v. Borelll , 336 F. 2d 
3?6, 387, 2d Clr. (1964), the purchases by Borelll 
"were so frequent and so large as to surest strongly 
that he was a continuing customer.../yet:7 such evidence 
standing alone ni^ht not have sufficed to warrant 
submitting /the question of7 Borelll's participation 
in the. . .activity to the Jury...."* "’he Court held that 
knowledge of the broader conspiracy could not be inferred 
from numerous deliveries in United States ▼. Stromberc , 
268 p. 2d 256 , 257, 2d Cir. (1959). 

There was no testimony establishing aopellant knew 
that his vendor was other than an independent, albeit 
illicit, entrepreneur. Russo testified to two Isolated 
purchases, solicited in both Instances by himself. 

Despite being acquaintances for between ten and fifteen 
years, at no time did Russo testify that his partnership 


♦With respect to cases involving: drug rings, 
distributing lar"-e amounts of drugs, this Circuit 
has, understandably, held that major buyers are Dresumed 
to know the scope and nature of the operation they 
associate with. Common knowledge, and experience 
indicate the purchase of large quantities of drugs 
could not have commenced with their immediate seller. 

A hierarchy of importers, cutters, and distributors 
are inferable. United states v. Bynum , 485 F. 2d 490, 
495, 2d Cir. (1973); United States v, Arroyo , 494 F. 

2d 1316, 2d Cir. (197 I +Ti 
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with others was ever revealed to appellant.* 


The Court's observation in United States v. Koch , 
supra , fs appropriate here. 


Here, for aught that appears, the appellant 
had no knowledge whatever as to how Hauro had 
obtained the cocaine. No doubt he knew that 
Mauro's possession of it was unlawful and that 
was true also of tne sale to and purchase by 
him. But there was nothing in the evidence 
to warrant a finding that he knew that Kauro 
was not, or had not previously been, acting alone 
In gettim possession of the drug or how he may 
have obtained It. 


113 F. 2d at p. 983 


Not only was McMillan, who had allegedly driven 

Russo to the appellant's business, not present during 

the exchange, but there is no evidence whatsoever 

that his presence in the car was wade known to 

appellant. On the contrary, the evidence establishes 

that appellant could reasonably infer he was dealing 

only with Russo. Russo's statement that their only 

conversation was to negotiate the rate of exchange 

permitted the inference that Russo was an "Independent 

peddler," answerable to no partner or criminal hierarchy. 

Cf. United States v. Santore , 290 F. 2d 51» 2d Cir. 

~ 

(i 960 ) 56 -?. Absent proof of knowledge of the scope 
of the conspiracy or circumstances permitting such 

^Knowledge of Russo's illegitimate activities 
cannot be inferred from the mere fact of their association. 
Not only is appellant a businessman without prior 
arrests, but the evidence reveals no prior illicit 
dealings. 
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inference, appellant 


3 association with the 

* 


cons pi rat ors 


In a common scheme or plan has not been proven. 


The evidence failed to rise to the quantum stated 
to be Insufficient In United States v. Fnrln , 486 F. 

2d 1363, 2d Clr. (1973)t where this Court declared. 


v e have no quarrel with the general 
proposition advanced by aDoellant that a 
mere willing participation In acts with 
alleged co-conspirators, knowing in a 
general way that their intent was to break 
the law, is insufficient to establish a 
conspiracy. 

United States v. Falcone , supra 
United States v. Peon l. 100 F. 
2d 401, 2d Clr. (T318) 
at p. 1369 


In United States v. Peonl , 100 F. 2d 401, 2d Cir. 
( 1938 ), Feoni had sold counterfeit money to Regno who, 
in turn, sold to Dorsey. All three were charged with 
conspiracy. In reversing the conviction of Feoni 
for conspiracy with Dorsey, Judge Learned Hand stated« 


Assuming that Feoni and Regno agreed 
that Regno should have possession of the 
bills, it is absurd to say that Feoni agreed 
that Dorsey should have them from Regno. Peonl 
knew that somebody might get them, but a 
conspiracy imports a concert of purpose, and 
again Peonl had no concern with the bills 
after Regno paid for them. 


Similarly here, appellant was not alleged to have 
solicited Russo r or further bogus moneys. In fact, in 
both transactions Russo's initiative led to appellant's 
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purchase, negating any concert or plan to obtain the 
counterfeit. Possessing counterfeit, Russo merely 
offered It to appellant. Indeed, while the duration of 
the conspiracy was two and a half years, Involving at 
least ten persons, only Russo testifies to any personal 
contact respecting appellant. And despite reception of 
cany declarations of alleged co-conspirators, not once 
other than tnrough Russo, does anyone of those named 
mention appellant at all. Signiflcantly, Russo's 
response to the Assistant United States Attorney's question 
asking for the conversation between appellant and Russo 
is that they only discussed price. Had appellant 
inquired of the source o^ the money, or solicited a 
continuing relationship, such testimony snould have 
been elicited by this broad question. (See Statement 
of Facts, p. 10-11.) It is clear there was no concerted 
purpose, limited or broad. See United States v. Bostic , 

480 F. 2d 965 , 6 th Cir. (1973). 

Significantly this Court has ruled insufficient 
evidence more probative of knowledge of the venture and 
its purpose than in this case. In United States v. 

De No1a , 451 F. 2d 979, 2d Cir. (1971), De Nola, while 
armed with a firearm had delivered a kilogram of heroin 
to a third party, Pavla, who was to sell to an agent. 
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Although lealinv in narcotics Is sore susceptible, by 
Its very nature, of an Inference of knowledge of a 
broader conspiracy than with the respective individuals, 
the conviction of a purchaser who took delivery through 
a runner was reversed In United States v. Clvlles , 

F. 2d 279, 2d Clr. (I960). n he single sale of 
heroin by Valachi in United States v. Helna , sucra, 
at the direction of a conspirator, Schillitani, failed 
to establish he knew "it was in execution of the larger 
venture" (at p. 306). And in United States v. Koch , 

113 F. 2d 982, 2d Clr. (19^0) the purchase of a substantial 
amount of cocaine, and subsequent oay’aent therefor from 
the proceeds of the sale of a part thereof, did not 
establish the purchaser's associates with a conspiracy? 

'"he purchase of the cocaine from Xauro 
was not enough to prove a conspiracy in which 
Kauro /seller to Xoch7 and the appellant 
particloatei. ?hey had no agreement to 
advance any Joint interest. "he apoellant bought 
at a stated price and was under no obligation 
to Kauro except to pay him at that price. The 
purchase alone was Insufficient to Drove the 
appellant a conspirator with Xauro and those 
who were his co-conspirators. 

As in Koch, and established by the Government's own 
witness, once appellant had paid the agreed purchase 
price, the short-lived relationship of buyer-seller 
ceased. p here was no mutual reliance for any further 
sales or purchases. 
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Consequently, the evidence of tv;o isolate! purchases 

of counterfeit aoney hoes not establish knowledge of a 
conspiracy, association therewith and the Intent, 
through one's actions to make it succeed. 
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I 


FOI.mT II 


APPELLANT'S COUVIC p IOU 

yus' 1 be reverueu i;:a.un t jc:Ia.i 
multiple cc ::::? [;- a jr -re h:; r AULi.C:i"U 
AS A HAP r.iiri of la:. 


Assuming the two Isolate! purchases by appellant 
established oart'cleat ion in a conspiracy, the evidence 
must establish the conspiracy Joined was the conspiracy 
charged: 


If in Jud»re Learned Hand's well 
known Dhrase, in order for a aan to be held 
for joining others in a conspiracy, he must 
in some sense promote their venture himself, 
make it his own /citing/, it becomes 
essential to deterr 2 lne~'just what he is 
proxotinr: and making 'his own.' 

United States v. Borelll , 
jjo p. 2 a j?o, jot, -id Cir. 

(1964) 


The evidence adduced at trial of two isolated 
purchases o' counterfeit, from Russo, establishes, at 
most, that Russo and appellant conspired for two purchases 
but did not associate with the broader on-going counterfeit 
transactions. Consequently, as to appellant, multiple 
conspiracies were oroven and he should have been 
acquitted. United Utates v. Russano , 257 F. 2d 712, 

United States v. Borelll , 336 F. 2d 376, 2d Cir. (1964). 

f’he focus for determining whether aore than one 
conspiracy exists is the very agreement which constitutes 
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an element. of the conspiracy. 


I'his Court has observedi 


"The basic difficulty /in determining If 
single, or multiple, conspiracies exisj:7 
arises In applying the seventeenth century 
notion of conspiracy, where the gravamen 
of the offense was the making of an 
agreement to commit a readily Identifiable 
crime or series of crimes, such as murder 
or robbery ...to what In substance Is the 
conduct of an Illegal business over a period 
of years. ^here has been a tendency ... 

'to deal with the crime of conspiracy as 
though it were a group /of nen7 rather than 
an act' of agreement .... Although it is 
usual and often necessary In conspiracy 
cases for the agreement to be proven by 
Inference from acts, the gist of the offense 
remains the agreement, and it is therefore 
essential to determine what kind of agree¬ 
ment or understanding existed as to each 
defendant." 

fhe view that if the evidence warrants the 
binding that some defendants were parties 
to a single arreement to sell contraband 
for a /Tonn7 period, it necessarily does so 
as to every defendant who has conspired with 
them at any time, for any purpose, is thus 
a considerable oversimplification." United 
States v,, Borelll , 336 T? . 2d 376, 38^, 2d 
Cir. (1964) (emphasis in original). 


Clearly, the only agreements established are 
extremely limited two separate agreements to exchange 
counterfeit for genuine currency, unconnected to any 
on-going scheme or plan. 


But a sale or a purchase socially con¬ 
stitutes a sufficient basis for 
inferring agreement to cooperate with 
the opposite parties for whatever period 
they continue to deal in this type of 
contraband, unless some such understanding 
is evidenced by other conduct which 
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United Stater; v. Bore LI 1, sunn , at p. 384. 

Indeed, the fact that negotiations were conducted 
on each of two separate occasions so close In tine 
leads to the conclusion that a continuing association 
including unidentified but existent parties was not 
inferable by appellant. Had an outstanding a?;ree^ent 
obtained, negotiations anew would have been unnecessary. 

In no event however, does the evidence establish 
that appellant know that parties beyond Husso were 
supplying or carticlpatinr with Russo in this illegal 
transaction. Without such knowledge, his two arrefaencs 
with Russo, liil f e1 in tine and scope, cannot be expanded 
to Include a broader agreement. United Itates v. Rorelll , 
surra, p. 385 . Xotteakos v. United States , 328 U.S. 

750 (1946). United States v. Varelll , 407 w . 2d 735i 7th 
CIr. (1969). 

n hat the variance between the conspiracy charged 
and that proved respecting appellant resulted in prejudice 
Is beyond oeradventure. In his charge the Court 
charged 

If you find that all the counterfeit bills 
were printed from plates made fi'om the same 
negatives that were found In 270 Lafayette 
Street on the night that Mr. Bogin (sic) and 
Mr. LaVecchla were arrested, you can find that 
it was a single conspiracy. 
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r, he court only allowed that separate conspiracies 

could be found In 1971, 1972 and 1973. falling to 
either focus the attention of the Jury on the agreement 
or to provide any standards for discerning multiple 
from a single consolracy. Consequently if the separate 
conspiracy between LaVecchla, 3o?;an, Russo and K. cl'ill an 
was established, that evidence could be, and from 
aurht that appears, was used to convict appellant. 

United States v. Russano , 257 F. 2d 715, 2d Clr. (1956). 

Consequently, ♦‘he Court permitted admission arainst 
appellant of evidence as to a separate and distinct 
conspiracy, the prejudice of which was exacerbated by 
the Court rejection of defense counsel's proper request 
under the circumstances o^ this case, that proof of 
multiple conspiracies respecting appellant required 
acquittal. 
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GQ.'.CLAmp- 


for the above- seated 
reasons, the APPELLAN^ 5 
^CONVICTION SHOULD 3- 
REVERSED AMD '■ 
INDICT ENT ^ISMlSo^D^ 
OP IN THE ALTnnNA - IV. 

A NEW TRIAL ORDERED. 



Respectfully submitted, 


BARRY KRINSKY, ES ^-* 
Attorney for Appellant 
66 Court Street 
Brooklyn. Ne « York 11201 


David W. McCarthy, Esq. 
Of Counsel 

152? Franklin Avenue 
Kineola, New York 1 5 

(516) 746-1616 
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